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m THE 

UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

No. 12,941 

DISTRICT OF COLUMBIA, Petitioner, 

v. 

JOSEPH F. CASTIELLO and WILLIAM T. 

HANNAN, Executors and Trustees, 

Respondents. 

BRIEF FOR PETITIONER 

JURISDICTIONAL STATEMENT 
This is a proceeding to review a decision of the District of 
Columbia Tax Court holding that an inheritance tax in the amount 

i 

of $42, 807.04 was erroneously assessed and collected from re- 

i 

spondents Joseph F. Castiello and William T. Hannan, executors 
and trustees, and that such respondents are entitled to a refund there¬ 
of with interest thereon at the rate of four percentum per annum from 
February 17, 1955, to date of payment of such refund (J. A. 10 )i . 

The date of assessment of the tax here involved was November 24, 
1954. It was paid February 17, 1955. Respondents filed the petition 

1/ The letters "J. A. ” refers to Joint Appendix. 


in this proceeding in the District of Columbia Tax Court on February 
18, 1955 (J. A. 2). The decision of the District of Columbia Tax 
Court was filed August 12, 1955 (J. A. 1). The petition for review of 
such decision by this Court was filed by petitioner on September 8, 
1955 (J. A. 12). 

This Court has jurisdiction to review the decision of the Dis¬ 
trict of Columbia Tax Court pursuant to Sections 3 and 4 of Title IX 
of the Act of August 17, 1937, 50 Stat. 673, ch. 690, as added by 
Section 8 of the Act of May 16, 1938, 53 Stat. 371, ch. 323, as 
amended by Section 3(a) and Section 3(b) of the Act of July 10, 1952, 
66 Stat. 543, ch. 649 (Sections 47-2403 and 47-2404, D. C. Code, 
1951). 

STATEMENT OF THE CASE 

Petitioner, the District of Columbia (respondent below), 
does not question the findings of fact made by the District of Co¬ 
lumbia Tax Court (J. A. 1, 2), set forth below: 

2 / 

1. The respondents- are trustees and executors under the 
will of Ada Harris Maley, deceased. 

2. The decedent, Ada Harris Maley died domiciled in the 

i 

District of Columbia, June 7, 1953. She was a life-long resident 


1/ The words "respondents" and "petitioner” have been interchanged 
in this statement. 


an 
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of the District of Columbia. 

3. The decedent left a will dated June 2, 1953. In Item XXXlX 
of her will she devised and bequeathed the residue of her estate, re¬ 
maining after a large number of bequests, to the respondents, Joseph 
F. Castiello and William T. Hannan, Trustees. After provision for 
certain annuities in sub-items 1 to 9 inclusive, sub-item 10 of Item 
XXXIX provided: 

"10. I authorize and direct my Trustees, or their 
successor or successors, to pay over annually the income 
from the residue of my estate, after payment of the life 
estates and charges thereon which I have heretofore pro¬ 
vided, and after withholding such amounts as they may deem 
necessary for the preservation, investment and proper en¬ 
forcement of this trust estate, to such worthy charity or 
charities in the District of Columbia as they may select 
in their own discretion. 

"After the termination of the life estates herein and 
the payment of all charges and obligations, I authorize my 
Trustees, if they decide in their sole discretion, to termi¬ 
nate said trust and distribute the entire corpus of the trust 
and any accrued income to such charity or charities in the 
District of Columbia as they choose in their own discretion." 

4. The Assessor determined the value of the transfer to the 
respondent trustees under sub-item 10 of Item XXXIX, and assessed 
the respondent trustees an inheritance tax of $42,807.04. The re¬ 
spondents do not question the correctness of the valuation, and there 
is no controversy concerning it. 


I 

i 
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5. The date of the assessment of the tax here involved was 
November 24, 1954. It was paid February 17, 1955. This proceed¬ 
ing was filed on February 18, 1955 (Findings of Facts 1-5, J. A. 

1-2). 

Respondents’ sole contention in its petition below (Tr. 1) was 
that the Assessor erred in not exempting the transfer under sub- 
item 10 of Item XXXIX of the will of the decedent, quoted above, under 
Title V, Article I, Section 1(e) of the District of Columbia Revenue Act 
of 1937, as amended (Section 47-1601(e), D. C. Code, 1951 Ed.), 
which in its pertinent part reads as follows: 

’’Property transferred exclusively * * * for charitable, 
educational or religious purposes within the District of 
Columbia * * * shall be exempt from any and all taxation 
under the provisions of this section. ” 

The District of Columbia Tax Court held that the inheritance tax was 

erroneously assessed and collected and that the respondents were 

entitled to a refund with statutory interest thereon (J. A. 10). 

STATUTES INVOLVED 

The statutory provisions involved are contained in Title V, 
Section 1 of the District of Columbia Revenue Act of 1937, as amended 
(Section 47-1601, D. C„ Code, 1951), the material portions of which 


are as follows: 
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"Taxes shall be imposed in relation to estates 
of decedents, the shares of beneficiaries of such estates, 
and gifts as hereinafter provided: 

"(a) All real property and tangible and intangible 
personal property, or any interest therein, having its 
taxable situs in the District of Columbia, transferred 
from any person who may die seized or possessed thereof, 
either by will or by law, * * *. 

"(e) Property transferred exclusively for public or 
municipal purposes, to the United States or the District 
of Columbia, or exclusively for charitable, educational , 
or religious purposes within the District of Columbia, 
and property transferred to the American National Red 
Cross, shall be exempt from any and all taxation under 
the provisions of this section." (Underscoring supplied.) 

STATEMENT OF POINT 

The District of Columbia Tax Court erred as a matter of law in 
holding that a transfer to trustees for the benefit of such worthy charities 
in the District of Columbia as they may in their sole discretion select, was 
exempt from inheritance taxation under a statutory provision exempting 
only those transfers which are exclusively for charitable, educational 
or religious purposes within the District of Columbia. 

PRELIMINARY STATEMENT 

To clarify the issue in this case, two matters discussed in the 
Tax Court T s opinion should be commented upon: 

(1) The Tax Court, in its opinion, cites forty odd cases and au¬ 
thorities to resolve its own doubts raised during the course of the trial 
(Tr. 69-76) as to the validity of the trust here involved. The Court, 
after determining the trust to be valid and enforceable states (J. A. 7): 
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"* * * the respondent [District of Columbia] 
does not seriously contend otherwise". 

The District of Columbia never contended and does not now 

contend that the trust was invalid or unenforceable. Assuming the 

competency of the Tax Court in a proceeding of this kind to declare 

a will or any part thereof invalid, such a determination would only 

provide additional grounds upon which the assessment in this case 

should be affirmed. 

(2) The Tax Court in its opinion stated (J. A. 7): 

"It [District of Columbia] does, however, claim that 
the transfer to the petitioners here involved is not ’ex¬ 
clusively for charitable * * * purposes within the Dis¬ 
trict of Columbia’, because, it says, the trustees can 
without violation of the trust provision or law divert 
the trust fund in giving them to some charitable in¬ 
stitution in the District of Columbia which might use it 
in some other place". (Underscoring supplied.) 

The District has never made such claim. The District’s sole claim 
is, and was before the Tax Court that the trustee could, consistent 
with the terms of the trust, select charities in the District of Co¬ 
lumbia to benefit from the trust funds which funds could be used in 
places other than the District of Columbia. This, of course, is the 
antithesis of a diversion of the trust fund. 

SUMMARY OF ARGUMENT 


The Tax Court decided in this case that a transfer to trustees 
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for charities in the District of Columbia, the charities to be selected 
by the trustees in their sole discretion, qualified such transfer for 
exemption from District inheritance taxation under a statutory pro¬ 
vision which limits such exemptions to transfers made "exclusively 
for charitable * * * purposes within the District of Columbia". 

The Tax Court made no findings of fact which support its con¬ 
clusion in this case, and ignored previously decided cases and acts 
of Congress dealing with exemption under the District of Columbia 
inheritance tax law. 

Four cases directly in point have been previously decided by 
the Tax Court. Each one involved named charitable organizations in 
the District of Columbia, and in each case it was clear (or assumed for 
purpose of decision) that the purposes of the organizations were chari¬ 
table or educational. The Tax Court found it necessary in each case 
to examine the structure, purposes and activities of the organization 
to determine whether its favored activities were conducted exclusively 
within the District of Columbia. Three of the organizations thus 
examined were found not to meet the requirement that such activities 
were exclusively within the District of Columbia. Obviously, the test 
for unnamed and unidentified charities in the District of Columbia 
(which is the present case) can be no less stringent than the test applied 


8 


to named charities. The Tax Court, lacking the opportunity to examine 
the activities and purposes of charities yet to be selected by the trustees 
in this case was bound, under its previous decisions, to find that re¬ 
spondents had failed to sustain their burden of proof to establish ex¬ 
emption. 

The reports of Congress made to accompany Public Law 430, 

79th Congress and Public Law 198, 84th Congress clearly show that 
the construction placed on the exemption clause by the Tax Court in 
its previous decisions (mentioned above) reflected the view of Congress 
on the law. The decision of the Tax Court in this case is not in con¬ 
formity therewith, is erroneous, and should be reversed. 

ARGUMENT 


The trust transfer here involved does not confine 
the trustees to a disposition of the Income or 
the corpus of the trust "exclusively for charf^ 


table, educational or religious purposes within 
the District of Columbians and such transfer 


accordingly does not qualify for exemption from 
the tax. 


In her will Ada Harris Maley, deceased, devised and bequeathed 
the residuum of her estate to the petitioners Joseph F. Castiello and 


William T. Hannan as trustees in the following language: 

”10. I authorize and direct my Trustees, or their 
successor or successors, to pay over annually the 
income from the residue of my estate, after payment 
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of the life estates and charges thereon which 
I have heretofore provided, and after withholding 
such amounts as they may deem necessary for the 
preservation, investment and proper enforcement 
of this trust estate, to such worthy charity or 
charities in the District of Columbia as they may 
select in their own discretion. 

"After the termination of the life estates 
herein and the payment of all charges and obli¬ 
gations, I authorize my Trustees, if they decide 
in their own discretion, to terminate said trust 
and distribute the entire corpus of the trust and 
any accrued income to such charity or charities 
in the District of Columbia as they choose in their 
own discretion." 

The Assessor determined that the transfer to the trustees under 
the above-quoted portion of the decedent’s will was taxable under Section 
1(a) of Article I, Title V of the District of Columbia Revenue Act of 
1937, as amended (Section 47-1601(a), D, C. Code, 1951), which im¬ 
poses inheritance taxes in relation to "all real property and tangible 
and intangible personal property, or any interest therein, having its 
taxable situs in the District of Columbia, transferred from any person 
who may die seized or possessed thereof, either by will or by law or 
by right of survivorship, * * Neither the matter of the situs of 
the property nor its value is here in dispute, but the respondents claim 
that the transfer is exempt under the provisions of Section 1(e) of the 
aforementioned Revenue Act of 1937, as amended (Section 47-1601(e), 

Do C. Code, 1951 Ed.), which provides as follows: 
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"(e) Property transferred exclusively for 
public or municipal purposes, to the United States 
or the District of Columbia, or exclusively for chari¬ 
table, educational, or religious purposes within the 
District of Columbia, and property transferred to the 
American National Red Cross, shall be exempt from 
any and all taxation under the provisions of this 
section." 


The Tax Court T s only conclusion applicable to the issue in this 

3/ 

case appears in its opinion (J.A, 8).— 

"The Court is of the opinion that the property 
involved was transferred exclusively for charitable 
purposes within the District of Columbia." 

The Court made no findings of fact which support this conclusion 
(Findings of Fact 1-5; J. A. 1-2), and there is no evidence in this case 
(Tr. Passim) and nothing in the language of the trust transfer itself to 
require or justify such a conclusion. The prior decisions of the Tax 
Court under the inheritance tax statute of the District of Columbia, supra , 
and the actions of Congress with regard to exemption, pursuant to those 
decisions, compel the opposite conclusion. The prior decisions of the 
Tax Court and the actions of Congress with regard to the exemption pro¬ 
vision here under discussion, which sustain petitioners position, are 
chronologically as follows: 

(1) Union Trust Co. (Estate of Meigs) v. District of Columbia, 69 

Wash. Law Rep. 398 (October 10, 1940). This case involved a bequest 

3/ It should be noted that the Tax Court has failed to comply with its 
governing statute in that it failed to make separate conclusions of 
law (Sec. 47-2403, D.C. Code, 1951 Ed.). 
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to the Young Women* s Christian Association of the District of Columbia. 
This case is important because it ennunicated the criteria necessary to 
establish exemption where it was claimed that property was transferred 
exclusively for charitable, educational or religious purposes within the 
District of Columbia. The Court (then the Board of Tax Appeals) stated: 

”* * * a reading of the exempting section suggests 
two pertinent and necessary inquiries. First; whether 
the transfer was exclusively for charitable, educational 
or religious purposes; and second; whether the locale of 
such purposes was exclusively T within the District of Co¬ 
lumbia. * The burden is upon the petitioner to show that 
the decedent intended not only that the transfer was ex¬ 
clusively for the favored purposes, but also that such 
purposes were to be effected exclusively within the Dis¬ 
trict of Columbia* The fact that the beneficiary or 
recipient has actually put or intends to put the property 
exclusively to the favored purposes within the District 
of Columbia is immaterial* Young Men T s Christian 
Association v . Davis , 264 U. S. 47, 68 L. Ed* 558; 

Miss. Valley Trust Co . v. Commissioner , 72 F* (2d) 

197; Levey v. Smith, 103 F* (2d) 643.” 

The Court there held that the bequest to the Young Women* s 

Christian Association was exempt, basing its determination that the 

activities of the Young Women* s Christian Association, were exclusively 

’’within the District of Columbia” on the following rationale: 

’’While the Articles of Incorporation of the Y. W. C. A. 
are silent as to the geographic scope of its activities, 
nevertheless it is to be assumed, in view of the purpose 
of its organization and the character of its activities, that 
such activities are confined to the District of Columbia, and 
so understood by most persons, including a person, such as 
the decedent, who was interested sufficiently in it to make it 
one of the substantial beneficiaries under her will. ** 
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(2) George Hewitt Myers v. District of Columbia , 72 Wash. 

Law Rep. 977 (September 7, 1944). In this case, the testatrix bequeathed 
to the Textile Museum a portion of her estate "for the educational and 
charitable purposes for which it was incorporated". It was undisputed 
that the Textile Museum was jn the District of Columbia, and the Court 
found the purposes and activities of the Museum to be educational and 
charitable. It was argued on behalf of petitioners that during the period 
of the existence of the museum all of its activities, involving expenditure 


of money, had been within the District of Columbia and that no activities 
outside of the District were contemplated by the Board of Trustees. The 
Court stated as follows: 

"* * * There is no limitation or condition that the 
legacy be used only for charitable or educational purposes 
within the District of Columbia. The allowable field of 
activity of the corporation being at least nation- wide, and 
the bequest being as broad as the charter powers of the 
corporate legatee, the bequest is not one exclusively for 
the favored purposes within the District of Columbia. 

"If there is, within the contemplation of the statute, 
any activity of the legatee within the scope of its general 
purposes and without the District of Columbia upon or in 
which the property transferred could be used or expended, 
it follows necessarily that the transfer, being unconditional, 
was not exclusively for the favored purposes within the 
District of Columbia; and the tax would be held to be valid. 

Union Trust Company, Administrator v. District of Columbia, 
B.T.A., D. C., 174; 69 Wash. Law Rep. 398." 


Finally, the Court said: 
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"Petitioners suggest that the phrase f within the 
District of Columbia 1 modifies the word transferred, T 
and not the word ’purposes, * so that the statute should 
be construed as if it read, 

"Property transferred within the District 
of Columbia exclusively for public or munici- 
pal purposes, to the United States or the Dis¬ 
trict of Columbia, or exclusively for chari¬ 
table, educational, or religious purposes, shall 
be exempt from any and all taxation under the 
provisions of this section. 

"While it is permissible in some cases to rearrange 
the words or phrases of a statute for the purpose of 
clarification or for the purpose of arriving at a sensi¬ 
ble, and avoiding an absurd, construction, the suggested 
transposition would have the effect of making obscure 
and practically unintelligible a statute which, as written, 
leaves no doubt as to its meaning. As the whole section 
of the statute under consideration applies only to transfers 
in the District of Columbia, the transposition suggested 
would reduce the transposed phrase to meaningless sur¬ 
plusage, instead of outlining a principle of tax exemption 
in line with the policy in regard to exemptions of many 
of the States, as shown by the fact that the statutes of 
32 of the 42 States which provide for tax exemption in 
respect of charitable bequests, expressly limit such 
exemption to bequests for charities conducted within 
the particular State; and that, in addition, the courts 
of 5 of the remaining States have imposed such limita¬ 
tion on grounds of policy in the absence of express 
statutory limitation. ” 

(3) The American National Red Cross, et al v. District of Columbia , 
CCH Inheritance Estate and Gift Tax Service, para. 15, 949, page 91, 835, 
B.T.A. Docket Nos. 826, 866 (April 8, 1946). Among other contentions, 
the petitioners in this case relied upon the exemption provided by Title V 
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of the District of Columbia Revenue Act of 1937, Section 1(e) which 
exempts property transferred '’exclusively for charitable, educational, 
or religious purposes within the District of Columbia. ” Here again, 
as in the Myer’s case, supra , there was no question about the purposes 
and activities of the American National Red Cross, nor was there any 
question but what the American National Red Cross was in_ the District 
of Columbia* The Tax Court affirmed the assessments and disposed of 
the petitioner’s contention as follows: 

’’The e^qpenditures of the Red Cross in the District 
of Columbia, while substantial, are such a small pro¬ 
portion of its total expenditures, as not to justify a 
finding — nor is such a contention made — that property 
transferred to it is transferred, or will be used, ’ex¬ 
clusively for charitable, educational or religious purposes 
within the District of Columbia, ’ the language of the statute. 
Petitioners suggest, however, that the words ’within the 
District of Columbia, ’ which, in the statute, immediately 
follow ’charitable . . . purposes’ should be transposed 
and inserted between the words ’property’ and ’transferred’ 
thus making the phrase ’within the District of Columbia’ 
modify ’property’ instead of ’charitable, educational, or 
religious purposes’. This, they contend, would obviate 
the necessity that the charitable, &c., purposes, in order 
to confer exemption, must be confined to the District of 
Columbia. The result of the suggested change would be to 
make this paragraph read as follows: 

”( 3 ) Property within the District of Columbia transferred 
exclusively for public or municipal purposes, to the United 
States or the District of Columbia, or exclusively for chari¬ 
table, educational or religious purposes, shall be exempt 
from any and all taxation under the provisions of this section. 
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Tf While it is permissible in some cases to re¬ 
arrange the words or phrases of a statute for the 
purpose of clarification or for the purpose of ar¬ 
riving at a sensible, and avoiding an absurd con¬ 
struction, the suggested transposition would have 
the effect of making obscure and practically un¬ 
intelligible a statute which as written leaves no 
doubt as to its meaning.. If the suggestion of peti¬ 
tioners is adopted the expression T within the Dis¬ 
trict of Columbia* becomes meaningless and surplus¬ 
age o The word f property* as used in section 1(e) 
requires no modification, as the property of which 
the transfer is subjected to tax, is defined in section 
1(a) as that having its taxable situs in the District 
of Columbia. No further designation of the property 
is required. The suggested transposition would be 
only confusing. *’ 

A petition was subsequently filed in this Court (No. 9315) to 

review the decision of the then Board of Tax Appeals for the District 

of Columbia. The petition was dismissed by this Court by Order dated 

August 26, 1946, upon petitioner*s motion to dismiss, assented to by the 

District of Columbia, because the controversy had become moot in that 

Congress had specifically and retroactively exempted such transfers 

since the filing of the petition. 

(4) Section 1(e) of the inheritance tax law, supra , originally 
provided: 



**Property transferred exclusively for public or 
municipal purposes, to the United States or the District 
of Columbia, or exclusively for charitable, educational, 
or religious purposes within the District of Columbia, 
shall be exempt from any and all taxation under the pro¬ 
visions of this section." 
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Between the time that the petition for review in the Red Cross 
case ( supra ), was filed and disposition was had in this Court, Congress 
enacted Public Law 430, 79th Congress, H. R. 4654, Approved June 24, 
1946, 50 Stat. 683, which provided: 

" Be it enacted by the Senate and House of Representa¬ 
tives of the United States of America in Congress assembled, 
That, effective as of the effective date of title V of the Dis- 
trict of Columbia Revenue Act of 1937, section 1(e) of title V 
of such Act is amended by inserting after ’within the District 
of Columbia, ’ the following: ’and property transferred to the 
American National Red Cross, ’. 

"SEC. 2. This Act shall not authorize nor require the 
refund of any taxes paid for the transfer of any property to 
the American National Red Cross except such taxes as may 
have been paid under protest. " 

House Report (No. 1870) to accompany H. R. 4654 stated: 

"Under the existing law in the District of Columbia 
relating to inheritance tax, a bequest to the American 
National Red Cross which is not stated to be used ex¬ 
clusively in the District of Columbia is subject to a 
collateral inheritance tax of 10 percent. The purpose of 
this bill is to exempt such bequests from taxation and 
bring the District of Columbia in line with the majority 
of the States who impose no such tax upon a bequest to 
the American National Red Cross if the decedent was a 
resident of that State at the time the bequest was made 
to the American National Red Cross. " (Underscoring 
supplied.) 

(5) National Society of the Daughters of the American Revolution 
v. District of Columbia , 77 Wash. Law Rep. 1142 (September 12, 1949). 
This case involved a residuary bequest in trust to the testatrix’s brother 
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for life and upon his death $25, 000 to the National Society, Daughters 
of the American Revolution for the student loan fund and the promotion 
of other activities of said society. It was undisputed that the petitioner 
was a corporation organized by an Act of Congress and was in the Dis¬ 
trict of Columbia. The Tax Court, upon making certain findings based 
upon the act of incorporation and the constitution of that petitioner, 
enumerated certain of its activities most of which were conducted out¬ 
side the District of Columbia, and concluded: 

"Even assuming that a portion of the activities of 
petitioner are charitable or educational, the bequest 
involved in this appeal is, nevertheless, not a bequest 
exclusively for charitable or educational purposes within 
the District of Columbia, within the meaning of Title V, 

Section 1(e) of the Act of August 17, 1937, 50 Stat. 683; 

(D. C. Code, 1940, sec. 47-1601-e)." 

(6) The amendment to the District inheritance tax law by Congress 
(Public Law 198, 84th Congress, H. R. 2406, approved August 1, 1955, 

69 Stat. 427) does not apply retroactively. That law amended subsection 
(e) of Section 1 of Title V of the District of Columbia Revenue Act of 1937, 
as amended (47 D. C. Code, sec. 1601), to read as follows: 

"(e) Property transferred exclusively for public or 
municipal purposes, to the United States or the District 
of Columbia, or exclusively for charitable, educational, 
or religious purposes, shall be exempt from any and all 
taxation under the provisions of this section,." 
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The House Report (No. 607) to accompany H. R. 2406 states: 

’’The purpose of this bill is to amend subsection (e) 
of title 47, section 1601 of the District of Columbia Code, 
1951 edition, 

’’This section of the code now reads as follows: 


”(e) Property transferred exclusively for public or 
municipal purposes, to the United States or the District 
of Columbia, or exclusively for charitable, educational, 
or religious purposes within the District of Columbia, 
and property transferred to the American National Red 
Cross, shall be exempt from any and all taxation under 
the provisions of this section. 

’’The teection as amended by the proposed legislation 
would read as follows: 

”(e) Property transferred exclusively for public or 
municipal purposes, to the United States or the District 
of Columbia, or exclusively for charitable, educational, 
or religious purposes shall be exempt from any and all 
taxation under the provisions of this section. 

’’The purpose of this amendment is simply to strike 
out of the present law the words ’within the District of 
Columbia and property transferred to the American 
National Red Cross’. 


”If this bill is adopted it will mean that all estate 
gifts, made for public or municipal purposes to the United 
States or the District of Columbia, or made to, exclusively, 
charitable, educational, and religious organizations would 
be exempt from the estate tax. 


" At the present time such gifts specifically for chari¬ 
table, educational, or religious purposes, would only be 
exempt provided the purpose for which such gift was to be 
put was entirely within the District of Columbia. ” (Under¬ 
scoring supplied.) 


m 




The Union Trust Co ., Myer’s , Red Cross , and D. A. R. cases cited, 


supra, have one common denominator. All of the organizations involved 
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were in the District of Columbia. Three of them concededly met 
the requirements for charitable, educational or religious purposes 
and compliance of the fourth, the D. A. R., was assumed for the purpose 
of the decision in that case. It was only upon examination of the structure 
of each of these organizations and a review of their activities that the Tax 
Court was able to find that the respective organizations were or were not 
within the scope of the exemption here under discussion. The importance 
of these decisions to the present case cannot be exaggerated. If, after 
examination of the structure and activities of four organizations jn the 
District of Columbia, claiming to come within the purview of the exemption 
afforded by Section 1(e), supra , the Court was able to find that only one 
confined its activities exclusively to the District of Columbia so as to 
qualify it for exemption, how can it be said that a transfer to trustees 
for as yet unnamed and unidentified c harities in the District of Columbia 
is exclusively for charitable purposes within the District of Columbia? 

Is the burden placed on the petitioner to show that the decedent intended 
not only that the transfer was exclusively for the favored purposes, but 
also that such purposes were to be effected exclusively within the District 
of Columbia changed when the organization for which exemption is claimed 
is unidentified? Union Trust Co , v. District of Columbia , supra. We 
think not. The reasonableness of a construction can often be tested by 
considering the consequences of a different one. District of Columbia v. 
Seven-Up Washington, Inc., 93 U. S. App. D. C. 272, 214 F. 2d 197. 
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The Tax Court has already decided in the Myer’s case, supra , that a 
bequest to the Textile Museum for its educational and charitable pur¬ 
poses is not exempt for lack of limitation or condition that the legacy 
be used only for charitable or educational purposes within the District 
of Columbia. Keeping in mind that the present transfer is to trustees 
for such charities _in the District of Columbia as they may select, and 
that the Textile Museum is a charitable organization in^ the District of 
Columbia, there is nothing to prevent the trustees from selecting the 
Textile Museum as a recipient for any or all of the trust income and 
corpus. Under the Tax Court’s decision in this case the transfer 
assumed above would be exempt, but a direct transfer to the same 
organization under the decision in the Myer’s case is not. Petitioner 
submits this result is obviously out of accord with reality and illogical. 

It is a matter of common knowledge that many charitable 

organizations in_ the District of Columbia do not operate exclusively 
4/ 

here.- 7 Citizens of the District of Columbia are constantly besieged 
at home and at work with requests for contributions to such charities. 
This is not to criticize these charitable organizations whose scope 


4/ This Court has held under a tax statute that the words ”in the District” 
mean a person or corporation actually or constructively in the Dis¬ 
trict. Queen City Brewing Co . v. District of Columbia, 77 U. S. App. 
D. C. 213, 134 F. 2d 44, cert, denied 3l9 U. S. 767. Many persons or 
corporations may be actually or constructively in the District, yet their 
activities could be largely or almost wholly outside the District and, 
consequently, it could not be said that their purposes are carried on 
exclusively within the District. 
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extends beyond the District of Columbia. Regarding alone the purposes 
of charitable organizations, local and national, no difference may be 
perceived between them, but regarding the spheres of their exercise, 
and the benefits derived from their exercise, a difference is conspicious. 
It is this benefit that may have constituted the inducement of the limited 
exemption. Board of Education v. Illinois, 203 U. S. 553, 51 L. Ed. 

314, 27 S. Ct. 171. 

The use of the word "exclusively" in an exemption provision of 
a statute precludes exemption if there exists a single nonfavored 
purpose. In Better Business Bureau of Washington v. United States, 

326 U. S. 279, 90 L. Ed. 67, the Supreme Court, affirming a decision 
of this Court (79 U. S. App. D. C. 380, 148 F. 2d 14) which denied 
exemption from social security taxes because the Bureau was not 
organized "exclusively” for charitable or educational purposes, the 
Supreme Court stated: 

"In this instance, in order to fall within the 
claimed exemption, an organization must be devoted to 
educational purposes exclusively. This plainly means 
that the presence of a single noneducational purpose, if 
substantial in nature, will destroy the exemption regard¬ 
less of the number or importance of truly educational 
purposes." 

The Acts of Congress, Public Law 430, approved June 24, 1946 
and Public Law 198, approved August 1, 1955 and the respective reports 
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accompanying those bills (noted, supra ) are self-explanatory and give 
plain indication that Congress was fully aware of the strict construction 
given the exemption provision. Nevertheless, Congress, in enacting 
Public Law 430, supra , saw fit only to relieve the American National 
Red Cross from tax on bequests not stated to be used exclusively in 
the District of Columbia. Had Congress intended to extend the ex¬ 
emption further, the familiar T, easy to say so if that is what was meant" 
rule of statutory interpretation applies. Commissioner of Internal 
Revenue v. Beck’s Estate, 129 F. 2d 243, 245. Public Law 198, supra, 
aptly demonstrates this proposition, and it is interesting to note it has 
no retroactive application such as is contained in Public Law 430. 

In this case the District of Columbia Tax Court wholly ignored 
and did not apply the established doctrine of strict construction appli¬ 
cable to statutes exempting from taxation, and the rule that no claim of 
exemption can be sustained unless within the express letter or necessary 
scope of the exempting clause. The Supreme Court of the United States 
stated in Ford v. Delta & Pine Land Co. , 164 U. S. 662, 666, 41 L. Ed. 
590, 592: 

"It is abundantly established by the decisions of 
this as of other courts that exemptions from taxation 
are to be strictly construed, and that no claim of ex¬ 
emption can be sustained unless within the express 
letter or the necessary scope of the exempting clause. 

*** (citing) * * *." 
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To the same effect is Chicago Theological Seminary v. Illinois, 188 
U. S. 662, 672, 47 L. Ed. 641, 648, where the Court stated: 

"The rule is that, in claims for exemption from 
taxation under legislative authority, the exemption 
must be plainly and unmistakably granted; it cannot 
exist by implication only; a doubt is fatal to the 
claim." 

The doctrine is to the same effect in this jurisdiction. Washington 
Chapter of the American Institute of Banking v. Eistrict of Columbia, 
92 U. S. App. D.C. 139, 203 F. 2d 68; Hebrew Home for the Aged 
v. District of Columbia , 79 U. S. App. D. C. 64, 142 F. 2d 573; 
Combined Congregations of the District of Columbia v. Dent, 78 
U. S. App. D. C. 254, 140 F. 2d 9. In the recent case of Washington 
Chapter of the American Institute of Banking , supra, this Court stated: 

"Exemptions from taxation are strictly construed 
against those claiming the exemption, even if the claimant 
is a charitable or educational institution, because such ex¬ 
emptions are in the nature of a renunciation of sovereignty, 
and are at war with sound basic tax philosophy which requires 
a fair distribution of the burden of taxation.," 

CONCLUSION 


The Tax Court’s decision in this case assumes, without any basis 
in fact, that all charities in the District of Columbia are necessarily 
exclusively for charitable purposes within the District of Columbia . 

This assumption is patently incorrect. In denying exemption in this case, 
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the Assessor followed the law and the construction placed upon it by 
court decision and congress. 

The decision of the Tax Court holding the assessment here 
involved to be erroneous and ordering a refund thereof, should be 
reversed. 
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77 FILED AUG 12 1955 DISTRICT OF COLUMBIA TAX COURT 

FINDINGS OF FACTS AND OPINION 
The Assessor assessed the petitioning trustees an inheritance 
tax on a transfer to them by the will of Ada Harris Maley, deceased. 
The taxpayers here appeal from such assessment, and claim that 
the property involved was transferred Exclusively for charitable 
purposes within the District of Columbia”; and that for such reason 
the transfer is exempt from taxation under the inheritance tax law 
of the District. 

Findings of Facts 

1. The petitioners are trustees and executors under the will 
of Ada Harris Maley, deceased. 

2. The decedent, Ada Harris Maley died domiciled in the 
District of Columbia, June 7, 1953. She was a life long resident 
of the District of Columbia. 

3. The decedent left a will dated June 2, 1953. In Item 
XXXIX of her will she devised and bequeathed the residue of her es¬ 
tate, remaining after a large number of bequests, to the petitioners, 
Joseph F. Castiello and William T. Hannan, Trustees. After pro¬ 
vision for certain annuities in sub-item3 1 to 9 inclusive, sub-item 
10 of Item XXXIX provided: 

”10. I authorize and direct my Trustees, or their 
successor or successors, to pay over annually the income 
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from the residue of my estate, after payment of 
the life estates and charges thereon which I have 
heretofore provided, and after withholding such 
amounts as they may deem necessary for the pre¬ 
servation, investment and proper enforcement of 
this trust estate, to such worthv charity or charities 
78 in the District of Columbia as they may select in 
their own discretion. 

M After the termination of the life estates here¬ 
in and the payment of all charges and obligations, 

I authorize my Trustees, if they decide in their own 
discretion, to terminate said trust and distribute 
the entire corpus of the trust and any accrued income 
to such charity or charities in the District of Co¬ 
lumbia as they choose in their own discretion." 

4. The Assessor determined the value of the transfer to 
the petitioning trustees under sub-item 10 of Item XXXIX, and 
assessed the petitioning trustees an inheritance tax of $42, 807. 04. 
The petitioners do not question the correctness of the valuation, 
and there is no controversy concerning it. 

5. The date of the assessment of the tax here involved was 
November 24, 1954. It was paid February 17, 1955. This proceed¬ 
ing was filed on February 18, 1955. 

Opinion 


In her will, Ada Harris Maley, deceased, devised and be¬ 
queathed the final residuum of her estate to the petitioners Joseph 
F. Castiello and William T. Hannan as trustees in the following 
language: 


3 


"10. I authorize and direct my Trustees, or their 
successor or successors, to pay over annually the in¬ 
come from the residue of my estate, after payment of 
the life estates and charges thereon which I have here¬ 
tofore provided, and after withholding such amounts 
as they may deem necessary for the preservation, 
investment and proper enforcement of this trust estate, 
to such worthy charity or charities in the District of 
Columbia as they may select in their own discretion. 

"After the termination of the life estates herein 
and the payment of all charges and obligations, I 
authorize my Trustees, if they decide in their own 
discretion, to terminate said trust and distribute the 
entire corpus of the trust and any accrued income to 
such charity or charities in the District of Columbia 
as they choose in their own discretion." 

The Assessor determined that the transfer to the trustees 

under the above quoted portion of the decedent's will was taxable 

under Section 1(a) of Article I of Title V - INHERITANCE AND 

ESTATE TAXES of the District of Columbia Revenue Act of 1937, 

as amended, ^ which imposes inheritance taxes in relation to "All 

real property and tangible and intangible personal property, or any 

interest therein, having its taxable situs in the District of Columbia, 

transferred from any person who may die seized or possessed 

thereof, either by will, or by law, or by right of survivorship, * * *". 

79 The Assessor accordingly appraised the property and assessed 

against the trustees an inheritance tax of $42,807.04. Neither the 


(l) Section 47-1601(a), D. C. Code, 1951 Edition. 
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matter of the situs of the property transferred nor its value is here 

in dispute, but the petitioners claim that the transfer is not taxable 

( 2 ) 

at all, but exempt under the provisions of Section 1(c) of the portion 

of the Revenue Act of 1937, mentioned above which provides as follows: 

"Property transferred exclusively for public or 
municipal purposes, to the United States or the Dis¬ 
trict of Columbia, or exclusively for charitable, 
educational, or religious purposes within the District 
of Columbia, shall be exempt from any and all taxation 
under the provisions of this section." 

The question here presented maybe reduced to simple terms: 

Is a transfer to the trustees for the benefit of "such worthy charity 
or charities in the District of Columbia as they may select in their 
own discretion" a transfer "exclusively for charitable * * * purposes 
within the District of Columbia"? 

At the outset it should first be determined whether the trust 
is valid and can be enforced. The petitioners insist that it is valid; 
and that it can be enforced. 

By the overwhelming weight of authority, trusts of indefinite 
duration and for vaguely defined beneficiaries are valid and enforce¬ 
able. Beach v. Gilbert, 77 U. S. App. D. C., 117, 133 F.- 2d 50; 

Brown v. Commissioner, 50 F. 2d 842; Gosset v. Swinney , 53 F. 2d 
772; Chicago Bank of Commerce v. McPherson, 62 F. 2d 393; 


(2) Section 47-160l(c), D. C. Code, 1951 Edition. 
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U. S. v. Pierce , 137 F. 2d 428; Hinsen v. Snyer, , 246 Ala. 644, 21 
So. 2d 825; Curry v. Guaranty Loan & Trust Co ., 212 Ark. 988, 

208 S.W. 2d 465; Hulet v. Crawfordsville Trust Co. , 117 Ind. App. 
125, 69 N.E. 2d 823; Quinn v. Shields, 62 Iowa 129, 17N.W. 437; 
Hollenbeck v. Lyon, 142 Kan. 352, 47 P. 2d 63; Druker v. Levy, 

262 S.W. 2d 681; Rabinowitz v . Wollman, 174 Md. 6, 197 A. 566; 
Minet v. Baker , 147 Mass. 348, 17 N.E. 839; Weber v. Bryant , 

161 Mass. 400, 37 N.E. 203; Altman v. McCutchen , 210 S.W. 2d; 
Clark v. Cummings, 83 N. H. 27, 137 A 660; King v. Rockwell , 

93 N. J. Eq. 46 115 A. 40; In re Macaulay T s Estate , 173 Misc. 887, 

19 N. Y. S. 2d 418; In re Cohen’s Estate, 58 N. Y. S. 2d 924; In re 
Rosenstock's Estate , 192 Misc. 936, 82 N. Y. S. 2d 428; Moskowitz 
v. Federman , 72 Ohio App. 149, 51 N.E. 2d 48; In re Dulles, 218 
80 Pa. 162, 67 A. 49; In re Thompsons Estate, 282 Pa. 30, 

127 A. 446; In re Murphy*s Estate, 184 Pa. 310, 39 A. 70; Selleck 
v. Thompson , 28 R.I. 350, 67 A. 425; Porcher v. Cappelmann, 187 
S.C. 491, 198 S.E. 8; Eledge v. Dixon , 193 Tenn. 654, 249 S.W. 2d 
886; Ratio v. Nashville Trust Co. , 178 Tenn. 457, 159 S.W. 2d 88; 
Boyd v. Frost Nat.Bank, 145 Tex. 206, 196 S.W. 2d 497; Moore v. 
Downham, 166 Va. 77, 184 S.E. 199; In re Planck 1 s Estate, 150 Wash. 
301, 272 P. 972; In re Monaghan*s Hill, 199 Wis. 273, 226 N.W. 306. 
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The trust, with which we are here concerned, must be held 
to be a valid trust. It is enforceable by the Attorney General of the 
United States. Very early, in Beatty v< Kurtz , 2 Pet. 566, 7 L,Ed. 
521, Mr. Justice Story, in considering a trust which had no specific 
grantee or trustee and which involved property within the District of 
Columbia said, ”We think, then, it might at all times have been 
enforced as a charitable and pious use through the intervention of the 
government as parens patriae, by its Attorney General or other law 
officer". See also Girard v. Philadelphia, 7 Wall 1, 19 L. Ed, 53. 

In a recent case in the United States District Court for the District 
of Columbia, United States v. Mount Vernon Mortgage Corp. 128 F. 
Supp. 629, Judge Matthews held that a suit to enforce a trust was 
properly brought by "United States as Parens Patriae, by its 
Attorney General et als,, Plaintiffs". See also Fay, United States 
Attorney v. Hunster , 86 U. S, App. D. C. 224, 181 F. 2d 289; 

Wallace v. Graff, 104 F, Supp, 925; Gredig v. Sterling , 47 F. 2d 832; 

2 A Bogert, Trusts and Trustees, Section 411 pp. 263-272; 3 Scott, 
Trusts , Section 391, pp. 2052-2058; Annotations ; 62 L.R.A. 881 and 
124L.R.A. 1237. 

The trust here mvolved being a public charitable trust the Court 
has no doubt but that it can be enforced by the Attorney General of the 



7 


United States. The respondent does not seriously contend otherwise. 

It does, however, claim that the transfer to the petitioners here 
involved is not "exclusively for charitable * * * purposes within the 
District of Columbia", because, it says, the trustees can without 
violation of the trust provision or law divert the trust fund in giving 
them to some charitable institution in the District of Columbia which 
might use it in some other place. In support of its position it cited three 
81 cases. The first case is In re Duncan 1 s Estate (Strong v. 

Thatcher, State Tax Comm’r .) 113 Wash. 165, 193 P. 694, which 
held that the purposes specified in the bequest to the trustees in the 
decedent’s will were not covered by the exempting clause of the 
inheritance tax law, which the Supreme Court of Washington said 
"is somewhat narrow in its terms." To the extent, if any, that it 
is authority for holding that the trust here involved is invalid, it 
is overruled by In re Planck’s Estate , supra . The next case is 
Tax Commissioner v. Paxson , 118 Ohio St. 36, 160 N.E. 468, in 
which the Supreme Court of Ohio observed that under the will the 
entire income could be given to one person; and that the charity 
by the terms of the will was not limited to Ohio so that it could not 
be said to be "carried on in whole or substantial part within this 
State". See Moskowitz v. Federman, supra. The third case is 
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Levey v. Smith, 103 F. 2d 643. The transfer there involved was to 
a Masonic Lodge ”by title absolute and free from all trusts’’ The 
Circuit Court of Appeals for the Seventh Circuit observed that ’’The 
language of the will in the instant case, however, which bequeathed 
the legacy to the Lodge, contains no suggestion that the Lodge is to 
apply the gift to any charitable purposes”. Manifestly, such decision 
does not apply, 

The Court is of the opinion that the property involved was 
transferred exclusively for charitable purposes within the District 
of Columbia. The transfer is to the trustees with plain direction to 
pay the income (and, upon termination of the trust, the corpus) ”to 
such worthy charity or charities m the District of Columbia as they 
may select in their own discretion”. The income and the corpus 
cannot be used for any other purpose, such as for instance, for 
charitable purposes in Maryland or Virginia. It is the duty of the 
trustees to see that the income or corpus is not used for any purpose 
other than the promotion or carrying on of some worthy charity in 
the District. The payment of income by the trustees to a charity 
which is carried on in whole or in part without the District of Co¬ 
lumbia would be pro tanto a perversion of the trust. In an appropri¬ 


ate action the United States, as parens patriae, by the Attorney 
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General, could compel the trustees to desist and to pay the income cr 
the corpus, as the case may be to a charity carried on or conducted 
in the District of Columbia alone. As was said in Levey v. Smith, supra, 
82 "The right to a deduction (for charitable bequest) depends 
upon what a testator has willed respecting the use of a legacy and 
not upon the use which a legatee is willing to make of it". And as 
Judge Koenigsberger observed in George Hewitt Myers v. District 
of Columbia, D. C.B.T. A., Docket No. 784, "The question is not 
what the Trustees of the Museum intended to do or are likely to do, 
but what is the purpose of the bequest and what may lawfully be done 
therewith". The principle is clearly expressed in Eagan et al. 
v. Commissioner, 43 F. 2d 881 as follows: 

"Its (the trust) purposes are to be arrived at from 
the terms of the will creating it. What had been done 
by Mr. Eagan before his death as a part of the circum¬ 
stances of the making of the will, and what has been done 
since by the trustees as a practical construction of the 
will by them, might have isome relevancy if the construction 
were doubtful; but if the will is clear in its meaning previous 
happenings are irrelevant, and conduct of the trust smce, if 
not in accordance with it, is merely perversion or mis¬ 
management of the trust to be corrected by proper authority." 

For the reasons stated the Court holds that an inheritance tax 

in the amount of $42,807.04, assessed against the petitioning trustees 

in relation to a transfer to them by the will of Ada Haiyis Maley, 

deceased, was erroneously assessed and collected from such petitioners; 
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and that such petitioners are entitled to a refund thereof with interest 
thereon at the rate of 4 per centum per annum from February 17, 
1955, to date of payment of such refund. 

Decision will be entered for petitioners. 

/s/Jo, V. Morgan, 

Judge. 

* * * 

83 FILED AUG 12 1955 DISTRICT OF COLUMBIA TAX COURT 

DECISION 

This proceeding came on to be heard upon the petition filed 
herein; and upon consideration thereof, and of the evidence adduced 
at the hearing on said petition, it is by the Court this 12th day of 
August, 1955, 

ADJUDGED AND DETERMINED, that an inheritance tax in 
the amount of $42, 807.04, assessed against the petitioning trustees 
in relation to a transfer to them by the will of Ada Harris Maley, 
deceased, was erroneously assessed and collected from such peti¬ 
tioners; and that such petitioners are entitled to a refund thereof 
with interest thereon at the rate of 4 per centum per annum from 
February 17, 1955, to date of payment of such refund. 

/s/Jo. V. Morgan, 

Judge. 


Date _ Proceedings _ Memorandum 

1955 Inheritance Tax 

$42,807.04 

Feb. 18 Pet. filed, TP., AA., & CC., 

served. 

Mar. 11 Hearing set for Mar. 21. All parties 

served. 

Mar. 29 Motion to Amend Petition. Copy served 

CC., and AA. 

Apr. 14 Memorandum. Order Granting Leave to 

File Amended Petition. Cancelled Order 
5/9/55. 

Apr. 14 Hearing set for Apr. 28. All parties 

notified. 

Apr. 22 Respondent's Mot. to Vacate Order Grant¬ 

ing Leave to Amend Petition. 

Apr. 25 Copy served attorney for pet. to reply by 

Apr. 29th. 

Apr. 29 Opposition to Mot. to Vacate Order Granting 

Leave to Amend Petition. Order Vacating 
Order Granting Leave to Amend Petition. 

Memo, opinion. Copies mailed atty. for pet. 

CC., and AA. 

May 5 Additional Points & Authorities in Opposition 

to Pet's. Mot. to Amend. Service. 
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May 9 

June 10 

July 6 
July 15 
July 27 
Aug. 12 
Septc 8 


Memorandum and Order - Copies 
served parties. Amended pet. 
stamped filed today. 

Hearing set for July 6. Parties 
notified. 

Hearing - George Donnella for 
District. 

Brief filed by petitioner. Certificate 
of Service. 

Brief filed by respondent. Certificate 
of Service, 

Findings of Facts, Opinion & Decision, 
AA., CCo, & TP 0 , served. 

Petition for Review by District of 
Columbia - Designation of Record. 
Service* 
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IN THE 

UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 12,941 


DISTRICT OF COLUMBIA, Petitioner 

v. 

JOSEPH F. CASTIELLO and WILLIAM T. HANNAN 

Executors and Trustees, 

Respondents 


BRIEF FOR RESPONDENTS 


JURISDICTIONAL STATEMENT 

The Respondents adopt the Jurisdictional Statement of Petitioner. 
(Petitioner’s Brief, 1, 2). 

COUNTER STATEMENT OF THE CASE 

The will 1 of Ada Harris Maley, deceased, who died domiciled in 
the District of Columbia on June 7, 1953, devised and bequeathed the 
residue of her estate to Joseph F. Castiello and William T. Hannan in 
trust, as trustees, with the following directions: 

Admitted to probate in the District Court of the United States for the District of 
Columbia, Estate of Ada Harris Maley, dec. Administration Mo. 83,046 
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“10. I authorize and direct my Trustees , or their 
successor or successors, to pay over annually the income 
from the residue of my estate , after payment of the life 
estates and charges thereon which I have heretofore pro¬ 
vided, and after withholding such amounts as they may 
deem necessary for the preservation, investment and 
proper enforcement of this trust estate, to such worthy 
charity or charities in the District of Columbia as they 
may select in their own discretion. 

“After the termination of the life estates herein 
and the payment of all charges and obligations, I author¬ 
ize my Trustees, if they decide in their own discretion, 
to terminate said trust and distribute the entire corpus 
of the trust and any accrued income to such charity or 
charities in the District of Columbia as they choose in 
their own discretion . ” (Underscoring ours) 

The Assessor, having determined the value of the transfer to the 
trustees, imposed an inheritance tax on it of $42, 807. 04. There is no 
controversy concerning the valuation or the amount. The tax was paid 
under protest, and the Respondents here on February 18, 1955, insti¬ 
tuted proceedings in the District of Columbia Tax Court contending that 
the transfer was exempt under a provision of the District of Columbia 
Revenue Act (infra, p. 3) which exempts from inheritance tax property 
transferred “exclusively *** for charitable *** purposes within the Dis¬ 
trict of Columbia. ” The District of Columbia Tax Court held that the 

transfer was exempt, and that Respondents were entitled to a refund with 
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interest (J. A. 10). Petitioner, District of Columbia, filed this appeal. 

STATUTE INVOLVED 


The statutory provisions involved are contained in Title V, 
Article I (Inheritance Tax), Section 1 (a) and (e) of the District of 


J.A. refers to the Joint Appendix, appended to Petitioner’s brief. 
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Columbia Revenue Act of 1937, as amended, (Section 47-1601,D. C. 
Code, 1951): 

“ Taxes shall be imposed in relation to estate of decedents, 
the shares of beneficiaries of such estates, and gifts as 
hereinafter provided: 

“Sec. 1 - (a) All real property and tangible personal prop¬ 
erty, or any interest therein, having its taxable situs in the 
District of Columbia, transferred from any person who may 
die seized or possessed thereof, either by will or by law **. 99 

“Sec. 1 - (e) Property transferred exclusively for public 
or municipal purposes, to the United States or the District 
of Columbia, or exclusively for charitable, educational, or 
religious purposes within the District of Columbia, and 
property transferred to the American National Red Cross, 
shall be exempt from any and all taxation under the pro¬ 
visions of this section. ” (Underscoring supplied.) 

STATEMENT OF POINT 


The District of Columbia Tax Court properly concluded as a 
matter of law that a transfer to trustees for the benefit of such worthy 
charity or charities in the District of Columbia, as they may in their 
sole discretion select, is exempt from inheritance taxation under a 
statutory provision exempting transfers which are exclusively for 
charitable, educational or religious purposes within the District of 
Columbia. 

SUMMARY OF ARGUMENT 

The Tax Court properly held that the transfer of property to 
worthy charity or charities in the District of Columbia was a transfer 
exclusively for charitable purposes within the District, and therefore 
exempt fr^m inheritance taxation (J. A. 8). 


The Court below was not in error since the transfer was within 


the express and necessary scope of the law, excluding by its “plain 
direction ,, any charitable purposes “ ** other than the promotion or 
carrying on of some worthy charity in the District” (J.A. 8). Neither 
absence of designated beneficiaries, nor the discretion vested in the 
trustees to select the beneficiaries of the transfer defeats exemption, 
as the District contends. The sole test of exemption is the favored 
purposes and the favored destination both of which are clearly con¬ 
fined by the transfer to charitable purposes only in the District of 
Columbia, The Court’s conclusion accords with sound basic tax 
philosophy, and should be affirmed. 

ARGUMENT 

The testamentary transfer expressly and necessarily confines 
the disposition of the property exclusively to charitable purposes en ¬ 
tirely within the District of Columbia, and is, therefore, exempt 
from taxation . 

1. The transferring clause is within the express and neoessary 
scope and Intent of the exempting statute . 

Zn order to qualify under the language of the statute a transfer 
must be (a) exclusively for the privileged purposes and (b) destined en¬ 
tirely within the ZHstrlot of Columbia. The testamentary language “for 
worthy oharity or oharltles **’’ Is so obviously equivalent to “oharitable 
purposes” that argument thereon would appear wholly unnecessary. Chari- 
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l .table purposes and charity are synonymous. Cyclopedic Law Dictionary, 
Third Edition , 1940. The petitioner here does not deny this. The will 
commands the transfer to worthy charities in the District of Columbia. 

.By its very direction it excludes any transfer except for charitable pur¬ 
poses, and, thus, is exclusively for the favored purposes. Furthermore, 
this clear, limitation prevents any transfer to charities outside of the 
District. Having so confined the destination to the District the transfer 
is entirely for local purposes, and none other. Inclusio uni us est exclusio 
alterius . The criterion of exemption is the directed destination of the 
gift. Government Services, Inc, v. District of Columbia, 88 U.S. App. 

D. C. 360, 362. 

.The language “in the District of Columbia”, and the statutory 
term “within the District of Columbia” are equivalent. Both mean 
“inside the limits of” the District, and necessarily exclusively therein. 
Cyclopedic Law Dictionary, supra. See also. District of Columbia v. 
Chesapeake & Potomac Telephone Company , 86 U.S* App. D.C. 124, 

127, where this Court used the statutory expression “within the District 
of Columbia” synonymously with “in the District of Columbia”, in con¬ 
struing a tax statute. The law merely defines the exemption intended 
by Congress and the use of the statutory language in haec verba is not 
a condition precedent to exemption. 

Petitioner itself repeatedly confuses the transferring language 
“worthy charity or charities in the District of Columbia” with charitable 
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organizations in the District . It compounds its own confusion by stating 

and restating the obvious, (with which neither the Respondents here nor 

the Tax Court disagrees) that “ ** many charitable organizations in the 

District of Columbia do not operate exclusively here”. (Pet. Brief, 20). 

Thus it theorizes that exemption cannot follow since the transfer may be 

to a charitable organization located in the District of Columbia which can 

properly use the proceeds for a charitable or other non-exempt purpose 

3 

outside of the District of Columbia. (Pet. Brief, 6) Such an interpreta¬ 
tion does violence to the plain meaning of unambiguous words. It is 
pure conjecture. “In construing a will, the words and expressions used 
are to be taken in their ordinary, proper and grammatical sense **”. 
Phelps v. Harris, 101 U. S. 370, 381. Plain words “cannot be con¬ 
trolled by conjecture”. Travers v. Reinhardt , 25 App, D. C. 587, 577. 

The will does not contemplate benefits to charitable organisations, 
which just happen to be located in the District, as Petitioner argues. 
Rather, it sets up a clear formula limited by the statutory soheme. The 
formula establishes the exclusive purposes to oharity and confines the 
purposes to one area (the District) only. As the Tax Court held this is its 
“plain direction”. And to explicate this “plain direction”, (J. A,8) further 
found that “The income and the oorpus cannot be used for any other 

Assessef fixempis transfers to the Shriners Hospital for Crippled Children for the 
benefit of children of the District of Columbia who receive treatment in PhlUdelohia. 

and to the Y,f,C.A. for District Children in a Vlulsls Cm£ ! ri!!> Com 
commented It does not make any difference where it is locatedTltiiiforthe benefit, 
if is charity, exclusively for charitable purposes for the District of Columbia.” Tran¬ 
script (12, 33). Respondents agree that these exemptions are proper. 
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purpose, such as for instance, for charitable purposes in Maryland or 

Virginia . It is the duty to see that the income or corpus is not used for 

any purpose other than the promotion or carrying on of some worthy 

4 

charity in the District. (Underscoring supplied) (J. A, 8) As this 
Court held, “ ** charity, in its legal sense, comprises ** - trusts for 
the relief of poverty; trusts for the advancement of education; trusts 
for the advancement of religion; and trusts for other purposes bene¬ 
ficial to the community, not falling under any of the preceding heads. ” 
International Reform Federation v. District Unemployment Board, 76 
U. S. App. D. C. 282, 284. 

2. The discretion vested in the Trustees to select the bene ¬ 
ficiaries is limited by the testamentary direction . 

The mere fact that the selection of the beneficiaries is left to the 
discretion of the trustees does not militate against exemption. That dis¬ 
cretion is not unlimited as petitioner contends in its “Question Presented ,, . 
Actually, the discretion is confined to compliance with the testamentary 
direction. The Tax Court, in arriving at its conclusion of exemption, 
disposed of this contention by holding that “The payment of income by the 
Trustees to a charity which is carried on in whole or in part without the 
District of Columbia would be pro tanto a perversion of the trust”. (J. A. 8) 
(Underscoring supplied). Further, citing George Biewitt Myer v. District 
of Columbia , 72 Wash. Law Rep. 977, the Court held that “The question 

is not what the Trustees ** intended to do or are likely to do, but what is 
4 " " 

The District notes (footnote 3, Pet. Brief 10) that the Tax Court “failed to make separate 
conclusion of law”. • This claim is unwarranted. The qonclusions appear in the Court’s 
. opinion (J.A. 8, 9).' 


the purpose of the bequest and what may lawfully be done therewith.” 

(J. A. 9) To the same effect is Levey v. Smith, 103 F. 2d 643, (C. C. A. 7) 

where the Court observed that “The right to a deduction /for charitable 

bequest / depends upon what a testator has willed respecting the use of 

a legacy and not upon the use which a legatee is willing to make of it”. 

3. The statute requires identification of the favored purposes 

and destination for exemption, and not identification of the recipients . 

Petitioner cites certain decisions (10, 18) of the Tax Court and 

actions of Congress with regard to exemption to support its claim that 

unless the recipients of the charity are identified the Court is unable to 

inquire into the “structure, purposes and activities” (Pet. Brief, 7) of 

the beneficiaries. Accordingly, it concludes, being in no position to 

determine those activities, exemption must be denied. The cases cited 

do not support this theory. This argument is in line with petitioner’s 

repeated assertions, (Pet. Brief, 7, 10, 23) that the Tax Court made 
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no factual findings to support its conclusion of exemption. Petitioner 
argues by inquiry thusly: In some decided cases, where charitable 
organizations were identified, the Court found some to be exempt 
and others not exempt because it had the advantage of evidence concern* 
ing their structural organizations. Therefore, goes the argument, how 
can the Tax Court determine this transfer to be exempt when the ehari- 

5 

The sole problem for the Court was one of interpretation of the testamentary clause in 
issue in the light of the exempting statute. Consequently, there was no factual evidence 
on this question for resolution by the Court, and no findings of fact possible. 
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ties are unidentified, and unavailable for scrutiny? The short answer 
to this is that the statute gives exemption when its terms are met. No 
part of its terms specify expressly, or by implication, that exemption 
can only be given when beneficiaries are identified. If this were the 


legislative intent. Congress would have so expressed itself. The test 
is whether the transfer is “ ** within the express letter or the neces¬ 
sary scope of the exempting clause”. Ford v. Delta & Pine Land Co ., 
164 U. S. 662, 666: Washington Chapter of the American Institute of 


Banking v. District of Columbia, 92 U. S. App. D. C. 139, 141. The 


Court below did not err in concluding that it was. If Petitioner’s po¬ 
sition were sound then even the very use of the precise statutory 
language would not qualify for exemption since identification likewise 
would be lacking. Again Petitioner loses sight of the true sense of 
“charity”, as judicially defined (supra, p. 7 ). 

4. The exemption granted conforms to sound basic tax 
philosophy . Tax exemption is based on the theory that the ^govern¬ 
ment is relieved of its burdens. Hazen v. National Rifle Ass’n., 


69 U. S. App. D. C. 339. Here the Will commands the trustees to 
use the estate for worthy local charitable purposes only. They have 
no alternative. The Tax Court has so found in interpreting the 
clause. (J. A. 8) If the assessment should stand we would then have 
the irony of a trust obligated to give to charitable purposes in the 
District only, but without the benefit of exemption. Thus the District 


Thus Congress specifically named American National Red Cross as exempt (p.3. supra) 
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*- 

-r. 

Government would not only be relieved pro tanto of its burdens to charity, I 

but would likewise receive the taxes thereon. The denial of exemption jj 

would virtually be a gift of trust funds at the expense of the intended tes- J 



CONCLUSION 

The Tax Court properly held that the transfer was within the 
statute, and, therefore, exempt. The trustees cannot lawfully give to * 

other than charitable purposes confined within the District of Columbia. 

To hold otherwise would be to substitute conjecture for clear testa- 

▲ 

mentary direction. 

A. 

The decision of the Court is correct and should be affirmed. 

* 

December, 1955 Joseph F. Castiello A 

William T, Hannan 

Attorneys for Respondent 

637 Woodward Building 

Washington 5, D, C. * 
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IN THE 

UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 




The respondents in their brief, at page 6, footnote 3, stater 

"The Assessor exempts transfers to the Shriners 
Hospital for Crippled Children for the benefit of children 
of the District of Columbia who receive treatment in 
Philadelphia , Pennsylvania ; and to the Y. W. C, A. for 
District Children in a Virginia Camp. The Court 
commented Tt does not make any difference where it 
is located. It is for the benefit; it is charity, ex¬ 
clusively for charitable purposes for the District of 
Columbia. T Transcript (32,33). Respondents agree 
that these exemptions are proper. " 

Authority for this statement is designated as Transcript 32, 
33, which involved examination of Mr. Geraghty, an examiner in the 
Inheritance and Estate Tax Division, by Mr. Hannan (Tr. 31). The 
District is unable to determine what significance the respondents 
attach to this footnote, but in any case must point out that it is not 
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entirely correct. Counsel for the District has examined the entire 
transcript, not only pages 32 and 33, and found no evidence of the 
Assessor having exempted anything. 

Mr. Hannan asked the following question: 

"Q. Mr. Geraghty, state whether or not there 
has ever come to your attention in a will the following 
clause or phrase or one similar to it: 

'I give unto Shriners' Hospital for Crippled Children 
the sum of — blank — dollars, same to be used solely 
for the benefit of children of the District of Columbia who 
will receive treatment at the Philadelphia Unit, payment 
to be made and credit through Almas Temple of D. C.' 

"MR. DONNELL A: Objection, your Honor. 

"THE COURT: I will sustain the objection. What is 
the materiality of that?" (Tr. 32) 

Since on the objection by counsel for the District the representative 

of the Assessor's office was not required and did not answer any 

questions propounded by Mr. Hannan on pages 32 and 33, respondents 

apparently assume this enforced silence denotes acquiescence in a 

colloquy between counsel and the Court. 

Respondents accuse the District (Pet’s br. p. 6) of doing 

violence to the plain meaning of unambiguous words in interpreting 

the phrase "to such worthy charity or charities in the District of 

Columbia". The District must point out that it has not interpreted 

those words at all and it is significant that the respondents here find 




it necessary to add additional matter to the plain and unambiguous 
words to arrive at the construction which they desire. This they do 
no less than seven times in their brief. The respondents state at 
page 4: 


"* * * The sole test of exemption is the favored 
purposes and the favored destination both of which 
are clearly confined by the transfer to charitable 
purposes only in the District of Columbia . M (Under¬ 
scoring supplied) 


Again at page 4 in the caption of their argument, they state: 

" The testamentary transfer expressly and necessarily 
confines the disposition of the property exclusively to 
charitable purposes entirely within the District of Co¬ 
lumbia , * * *." (Underscoring supplied) 

At page 5: 

"* * * the transfer is entirely for local purposes, 
and none other ." (Underscoring supplied^ 

At page 6: 

"* * * The formula [set up by the will] establishes 
the exclusive purposes to charity and confines the 
purposes to one area (the District) only." (Under- 
scoring supplied) 

At page 9: 

"* * * Here the Will commands the trustees to use 
the estate for worthy local charitable purposes only. " 

(Underscoring supplied) 
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At page 9 again: 

"* * * a trust obligated to give to charitable 
purposes in the District only, but without the 
benefit of exemption. " (Underscoring supplied) 

At page 10: 


"* * * The trustees cannot lawfully give to 
other than charitable purposes confined within the 
District of Columbia ." (Underscoring supplied) 

Having conceded the obvious fact that there are numerous 
charities in^the District of Columbia which do not operate ex¬ 
clusively here^ it becomes crystal clear why the respondents 
(and not the District) must interpret clear and unambiguous words 
(Pet’s Br. p. 6) by adding limitations which cannot be gathered 
from the language of the will itself. 

Respondents take an extremely narrow view of the District’s 
contentions in this case. At page 8 they state: 

"Petitioner cites certain decisions (10, 18) of 
the Tax Court and actions of Congress with regard 
to exemption to support its claim that unless the 
recipients of the charity are identified the Court is 
unable to inquire into the ’structure, purposes and 
activities’ (Pet. Brief, 7) of the beneficiaries. 

Accordingly, it concludes, being in no position to 
determine those activities, exemption must be denied. 

The cases cited do not support this theory." 

The Union Trust Company, Myers, Red Cross and D. A.R. 


cases cited at pages 10, 12, 13 and 16, respectively, of the District’ 
brief and Public Law 430, 79th Congress, H. R. 4654 (p. 16, Pet’s 


brief) and Public Law 198, 84th Congress, H.R. 2406 (Pet's Br. 
p. 17), together with the Reports accompanying the Acts of Congress, 
collectively represent the history, judicial and legislative, of the 
exemption provision here under discussion. The District believes 
it fair to state that these cases and Acts of Congress, together with 
accompanying reports stand for the following propositions in the 
aggregate: 

(1) That a petitioner claiming exemption under Title V, 

Article I, Section 1(e) of the District of Columbia Revenue Act of 
1937, as amended (Sec. 47-1601(e), D. C. Code, 1951 edition) must 
show not only that the transfer was exclusively for the favored pur¬ 
poses, but also that such purposes were to be effected exclusively 
within the District of Columbia. 

(2) That there are charities in_the District of Columbia whose 
activities and purposes are not effected exclusively within the District. 

(3) That a transfer to a charity or charities in_the District of 
Columbia may or may not be exempt under the statute. 

The transfer here involved was through trustees to such worthy 
charity or charities in the District of Columbia as they may select in 
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their own discretion. Once admitted that there are charities in the 
District which do not operate exclusively within the District of 
Columbia, it is essential (under the statutory provision conferring 
the exemptions and the Tax Court’s prior decisions construing it) 
that the Tax Court find that a given transfer for charitable purposes 
be exclusively for charitable purposes within the District of Columbia. 
In the instant case, the Tax Court had no basis for making such a 
finding and respondents agree with the District that no such findings 
of fact were possible (Resps’. Br. p. 8, footnote 5). 

As a consequence, the respondents have found it necessary to 
themselves furnish words of limitation to confine the purposes of the 
charitable bequest here involved to the District of Columbia only, 
which is in substance the clearly erroneous procedure followed by 
the Tax Court below in arriving at its decision. Whatever may have 
been the intention of the decedent (and the record of this case does 
not show her intention), the plain fact is that she either purposely or 
inadvertently omitted words of limitation in the bequest here involved, 
and by plain direction permits the trust e. s to select a charity or 
charities in the District of Columbia to benefit from the trust, regard¬ 
less of whether the scope of the activities and purposes of such charity 


or charities is confined to the District of Columbia. 


Respectfully submitted, 

VERNON E. WEST, 

Corporation Counsel, D. C., 
CHESTER H. GRAY, 

Principal Assistant Corporation 
Counsel, D. C., 

GEORGE C. UPDEGRAFF, 

Assistant Corporation Counsel, D. C. 
GEORGE F. DONNELLA, 

Assistant Corporation Counsel, D. C« 
Attorneys for Petitioner, 

District Building, 

Washington 4, D. C. 



